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First Step of the InquiryςAre the Indemnity and Insurance 
Provisions in the Contract Valid?



Indemnity Clauses in Contracts

· Indemnity agreements are essentially a promise by which one party (the 
indemnitor) agrees to defend, indemnify, or hold harmless another party (the 
indemnitee) for acts or omissions relating to the subject matter of the contract

· Sometimes the indemnitee calls on the indemnitor to promise indemnity even 
ÆÏÒ ÔÈÅ ÉÎÄÅÍÎÉÔÅÅȭÓ Ï×Î ÎÅÇÌÉÇÅÎÃÅȢ 

· Indemnitors typically complain about being asked to indemnify beyond their 
own fault, and the common law tends to narrowly construe the scope of 
indemnity agreements that are not based on fault. 

·Most state legislatures have also declared that certain types of 
indemnities not based on fault are against public policy and invalid. 



Additional Insured Status

·The battle not only concerns indemnity agreements; it also extends 
to the allowable scope of requiring one party to insure against the 
fault of another. 

·Many indemnitees also contractually require that they be 
named as an additional insured ÏÎ ÔÈÅ ÉÎÄÅÍÎÉÔÏÒȭÓ #', ÐÏÌÉÃÙȢ 



Indemnity Distinguished From Insurance

·Many of the same states that legislatively invalidate clauses 
purporting to indemnify another party for its own fault nevertheless 
allow agreements to procure insurance that effectively provide the 
same kind of protection. 

·However, several state legislatures prohibit not only indemnity 
ÁÇÒÅÅÍÅÎÔÓ ÃÏÖÅÒÉÎÇ ÁÎ ÉÎÄÅÍÎÉÔÅÅȭÓ ÆÁÕÌÔȟ ÂÕÔ ÁÌÓÏ ÁÇÒÅÅÍÅÎÔÓ ÔÏ 
ÐÒÏÖÉÄÅ ÉÎÓÕÒÁÎÃÅ ÃÏÖÅÒÁÇÅ ÆÏÒ ÁÎÏÔÈÅÒ ÐÁÒÔÙȭÓ ÆÁÕÌÔȢ

·Indemnity Wars: Anti-Indemnity Legislation Across the Fifty States, 8 
No. 2 Journal of the American College of Construction Lawyers



Anti-Indemnity Statutes



States with No Anti-Indemnity Statute
·Eight states that have no such statute, or have a provision that only 

applies in limited circumstances: Alabama, Maine, Nevada, North Dakota, 
Pennsylvania, Vermont, Wisconsin, and Wyoming

·However, courts will strictly interpret provisions which purport to 
indemnify an indemnitee for its own negligence.

·Therefore, the intent must be clearly and unambiguously expressed in a 
written agreement.



States with Sole Negligence Prohibitions

·15 states prohibit broad form indemnity agreements: 
Alaska, Arizona, Arkansas, Georgia, Hawaii, Idaho, 
Indiana, Maryland, Michigan, New Jersey, South 
Carolina, South Dakota, Tennessee, Virginia, and West 
Virginia all prohibit an indemnitee from requiring 
others to indemnify the indemnitee for its own sole
negligence.

·However, such an indemnification agreement is valid 
so long as the indemnitor is at fault to any degree, even 
1%.



States with Sole and Partial Negligence Prohibitions
·Twenty -eight states prohibit both broad and intermediate form indemnity agreements: 

Arizona, California, Colorado, Connecticut, Delaware, Florida, Illinois, Iowa, Kansas, Kentucky, 
Louisiana, Massachusetts, Minnesota, Mississippi, Missouri, Montana, Nebraska, New 
Hampshire, New Mexico, New York, North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, 
Texas, Utah, and Washington all prohibit indemnity for both sole and partial negligence of the 
indemnitee.

·An indemnitor can be required to indemnify the indemnitee only to the extent of the 
ÉÎÄÅÍÎÉÔÏÒȭÓ Ï×Î ÎÅÇÌÉÇÅÎÃÅȢ 



Insurance Provisions
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Additional Insured Coverage

·Another way parties can transfer risk is by agreeing 
that one party will name the other as an additional 
insured on its CGL policy. 

·While indemnity agreements and agreements to 
procure insurance contain separate and distinct 
ÒÅÑÕÉÒÅÍÅÎÔÓȟ ÍÁÎÙ ÓÔÁÔÅÓȭ ÁÎÔÉ-indemnity statutes 
also address insurance agreements. 



Indemnity Distinguished from Insurance
·States with Sole Negligence Prohibitions
·Of the 15 states that prohibit broad form indemnity agreements for sole 

negligence, one (Arkansas) expressly provides that an agreement to 
name a party as an additional insured does not violate the statute. 

·)Î ÁÄÄÉÔÉÏÎȟ ÅÉÇÈÔ ÏÆ ÔÈÅÓÅ ÓÔÁÔÅÓ ÉÎÃÌÕÄÅ ÁÎ ÉÎÓÕÒÁÎÃÅ ȰÓÁÖÉÎÇÓȱ ÃÌÁÕÓÅ 
which clarifies that the statute does not affect the validity of an 
agreement to procure insurance (or in some states, certain specified 
types of insurance contracts). 

·States with Sole and Partial Negligence Prohibitions
·Of the 28 states that prohibit indemnity for sole and partial negligence, 
ÅÉÇÈÔÅÅÎ ÏÆ ÔÈÅÍ ÉÎÃÌÕÄÅ ÁÎ ÉÎÓÕÒÁÎÃÅ ȰÓÁÖÉÎÇÓȱ ÃÌÁÕÓÅȟ ÅÓÔÁÂÌÉÓÈÉÎÇ 
which types of insurance contracts are saved or not affected

·Of these 18, 10 states have express restrictions in their anti-indemnity 
statutes on clauses requiring a party to provide additional insured 
ÃÏÖÅÒÁÇÅ ÆÏÒ ÔÈÅ !)ȭÓ ÎÅÇÌÉÇÅÎÃÅȢ



Contractual Liability Insurance

·Another potential way to get around an anti-indemnity prohibition is to 
obtain ÃÏÎÔÒÁÃÔÕÁÌ ÌÉÁÂÉÌÉÔÙ ÃÏÖÅÒÁÇÅ ÆÏÒ ÁÎ ȰÉÎÓÕÒÅÄ ÃÏÎÔÒÁÃÔȟȱ ÂÙ 
×ÈÉÃÈ ÏÎÅ ÐÁÒÔÙ ÔÙÐÉÃÁÌÌÙ ÁÓÓÕÍÅÓ ÁÎÏÔÈÅÒ ÐÁÒÔÙȭÓ ÔÏÒÔ ÌÉÁÂÉÌÉÔÙ 
through a contractual indemnity provision. 

·Among the states that have anti-indemnity statutes, many include a 
savings clause that allows an agreement to procure insurance such 
as contractual liability coverage. 

·Among the eight states that prohibit broad form but allow intermediate 
form indemnity provisions, these statutes also expressly allow agreements 
to procure insurance



Insurance and Public Policy

·Some courts have pointed out that anti-indemnity statutes are typically 
ÅÎÁÃÔÅÄ ÂÅÃÁÕÓÅ Á ÓÔÁÔÅ ÄÅÔÅÒÍÉÎÅÓ ÔÈÁÔ ÒÅÑÕÉÒÉÎÇ ÉÎÄÅÍÎÉÔÙ ÆÏÒ Á ÐÁÒÔÙȭÓ 
own negligence is against public policy. 

·However, if an insurance company is the one paying for the resulting 
injuries or damage, the public policy argument is less compelling because 
both the insurer and the insureds have agreed to this risk transfer 
mechanism in return for a premium payment. 



Duty to Defend Insurance Coverage



The Duty to Defend Coverage is Broader than the Duty to 
Indemnify
·Another issue that can arise when interpreting anti-indemnity statues is 
ÈÏ× ÔÈÅÙ ÁÆÆÅÃÔ Á ÐÁÒÔÙȭÓ ÃÏÎÔÒÁÃÔÕÁÌ ÄÕÔÙ ÔÏ ÄÅÆÅÎÄȢ 

·A few statutes specifically provide that an agreement to indemnify or 
defendanother for its own negligence will be declared unenforceable as 
against public policy.

·However, most statutes do not specifically address the obligation to 
defend as part of an agreement to indemnify. 

·Most courts seem to recognize that the duty to defend is separate and 
distinct from the duty to indemnify, with the duty to defend being 
broader.



·The duty to defend is broader than the duty to indemnify in three ways: 

·ɉΫɊ ÔÈÅ ÄÕÔÙ ÔÏ ÄÅÆÅÎÄ ÅØÔÅÎÄÓ ÔÏ ÅÖÅÒÙ ÃÌÁÉÍ ÔÈÁÔ ȰÁÒÇÕÁÂÌÙȱ ÆÁÌÌÓ ×ÉÔÈÉÎ 
the scope of coverage; 

·(2) the duty to defend one claim may effectively create a duty to defend all
claims; and 

·(3) the duty to defend can exist regardless of the merits of the underlying 
claims.



·Because the duty to defend is distinct from an indemnification obligation, 
it is possible that the duty to defend can survive even when an 
indemnity agreement is struck down as violating an anti -indemnity 
statute. 

·Courts in Massachusetts, for example, have explicitly made this 
determination 

·Other courts have ruled to the contrary

·Indemnity Wars: Anti-Indemnity Legislation Across the Fifty States, 8 No. 2 
Journal of the American College of Construction Lawyers


